
IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

 
STATE OF WYOMING,    ) 
       ) 
 Petitioner,     ) 
       ) 
 v.      ) 
       ) 
UNITED STATES ENVIRONMENTAL ) 
PROTECTION AGENCY,   )      
       ) 
       ) 
 Respondent.     ) 
 
 

PETITION FOR REVIEW OF FINAL AGENCY ACTION 
 
 
 On December 2, 2024, the United States Environmental Protection Agency 

(EPA) provided notice in the Federal Register of its final action to partially 

disapprove the State of Wyoming’s regional haze state implementation plan revision 

for the regional haze program’s second implementation period. See Air Plan Partial 

Approval and Partial Disapproval; Wyoming; Regional Haze Plan for the Second 

Implementation Period, 89 Fed. Reg. 95121 (Dec. 2, 2024). The State of Wyoming 

hereby petitions the Court for review of the EPA’s action under Section 307(b)(1) 

of the Clean Air Act, 42 U.S.C. § 7607(b)(1) (permitting local Circuit Court to 

review locally applicable actions), and Federal Rule of Appellate Procedure 15(a). 
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 A copy of the Federal Register notice (Exhibit 1) and the State’s request for 

the EPA to reconsider and revise its decision (Exhibit 2) are attached to this Petition.  

 Respectfully submitted this 31st day of January, 2025.  

 
     /s/ Shannon Leininger   
     Bridget Hill (Wyo. Bar No. 6-3616) 
     Wyoming Attorney General 
 
     D. David DeWald (Wyo. Bar. No. 7-5538) 
     Deputy Attorney General 

Shannon Leininger (Wyo. Bar No. 8-6932)  
Assistant Attorney General 

     Wyoming Attorney General’s Office   
109 State Capitol  

     Cheyenne, WY 82002  
(307) 777-7895  
(307) 777-3542 facsimile 
bridget.hill@wyo.gov 
david.dewald@wyo.gov 
shannon.leininger@wyo.gov 
Attorneys for Petitioner State of Wyoming 
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CERTIFICATE OF SERVICE 
 

 On January 31, 2025, undersigned counsel is causing this petition to be 

electronically filed with the United States Court of Appeals for the Tenth Circuit. 

Pursuant to Fed. R. App. Proc. 15, Petitioners request the clerk serve this Petition 

for Review as follows: 

Office of the Administrator (1101A) 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
 
Hon. James R. McHenry III 
Acting Attorney General of the United States 
United States Department of Justice 
950 Pennsylvania Avenue, N.W. 
Washington, D.C. 20530-0001 
 
Correspondence Control Unit 
Office of General Counsel (2311) 
United States Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C. 20460 
 
 
 
      /s/ Shannon Leininger   
      Shannon Leininger 
      Assistant Attorney General 
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petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this action for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements (see section 
307(b)(2)). 

List of Subjects in 40 CFR Part 52 

Environmental protection, Air 
pollution control, Carbon monoxide, 
Greenhouse gases, Incorporation by 
reference, Intergovernmental relations, 

Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 

Dated: November 22, 2024. 
KC Becker, 
Regional Administrator, Region 8. 

For the reasons set forth in the 
preamble, 40 CFR part 52 is amended as 
follows: 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart TT—Utah 

■ 2. Amend § 52.2320 by 
■ a. In the table in paragraph (c) revising 
the entry ‘‘R307–110–28’’; and 
■ b. In the table in paragraph (e) revising 
the entry ‘‘Section XX.A. Executive 
Summary’’. 

The revisions read as follows: 

§ 52.2320 Identification of plan. 

* * * * * 
(c) * * * 

Rule No. Rule title State effective 
date Final rule citation, date Comments 

* * * * * * * 

R307–110. General Requirements: State Implementation Plan 

* * * * * * * 
R307–110–28 ......... Regional Haze ....... 1/6/2022 [insert Federal Register citation], 12/2/ 

2024.
Except for long-term strategy, reason-

able progress goals, and FLM con-
sultation. 

* * * * * * * 

* * * * * (e) * * * 

Rule title State effective 
date Final rule citation, date Comments 

* * * * * * * 

XX. Regional Haze 

Section XX.A. Regional Haze Second 
Implementation Plan.

1/6/2022 [insert Federal Register citation], 12/2/ 
2024.

Except for long-term strategy, reason-
able progress goals, and FLM con-
sultation. 

* * * * * * * 

[FR Doc. 2024–27941 Filed 11–29–24; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R08–OAR–2023–0489; FRL–12135– 
02–R8] 

Air Plan Partial Approval and Partial 
Disapproval; Wyoming; Regional Haze 
Plan for the Second Implementation 
Period 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is partially approving and 
partially disapproving a regional haze 
state implementation plan (SIP) revision 
submitted by the State of Wyoming on 
August 10, 2022 (Wyoming’s 2022 SIP 
submission), to address applicable 
requirements under the Clean Air Act 
(CAA) and the EPA’s Regional Haze 
Rule (RHR) for the regional haze 
program’s second implementation 
period. The EPA is taking this action 
pursuant to the CAA. 

DATES: This rule is effective on January 
2, 2025. 

ADDRESSES: The EPA has established a 
docket for this action under Docket ID 
No. EPA–R08–OAR–2023–0489. All 

documents in the docket are listed on 
the https://www.regulations.gov 
website. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available through https://
www.regulations.gov, or please contact 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section for 
additional availability information. 
FOR FURTHER INFORMATION CONTACT: 
Jaslyn Dobrahner, Air and Radiation 
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1 See 40 CFR part 81, subpart D. 2 89 FR 63030 (August 1, 2024). 3 CAA section 169A(g)(1); 40 CFR 51.308(f)(2)(i). 

Division, EPA, Region 8, Mailcode 
8ARD–IO, 1595 Wynkoop Street, 
Denver, Colorado 80202–1129, 
telephone number: (303) 312–6252; 
email address: dobrahner.jaslyn@
epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document ‘‘we,’’ ‘‘us,’’ 
and ‘‘our’’ means the EPA. 

Table of Contents 

I. What is being addressed in this document? 
II. Summary of the Proposed Action, Public 

Comments, and the EPA’s Rationale for 
Final Action 

III. Final Action 
IV. Statutory and Executive Order Reviews 

I. What is being addressed in this 
document? 

The EPA is partially approving and 
partially disapproving Wyoming’s 
regional haze plan for the second 
implementation period. As required by 
section 169A of the CAA, the RHR calls 
for State and Federal agencies to work 
together to improve visibility in 156 
national parks and wilderness areas, 
known as mandatory Class I Federal 
areas.1 The rule requires the States, in 
coordination with the EPA, the National 
Park Service, the Fish and Wildlife 
Service, the Forest Service, and other 
interested parties, to develop and 
implement air quality protection plans 
to reduce the pollution that causes 
visibility impairment in mandatory 
Class I Federal areas. Visibility 
impairing pollutants include fine and 
coarse particulate matter (PM) (e.g., 
sulfates, nitrates, organic carbon, 
elemental carbon, and soil dust) and 
their precursors (e.g., sulfur dioxide 
(SO2), oxides of nitrogen (NOX), and, in 
some cases, volatile organic compounds 
(VOC) and ammonia (NH3)). As 
discussed in further detail in our 
proposed rule, this document, and the 
accompanying Response to Comments 
(RTC) document, the EPA finds that 
Wyoming submitted a regional haze SIP 
that does not meet all of the regional 
haze requirements for the second 
implementation period. The State’s 
submission, the proposed rule, and the 
RTC document can be found in the 
docket for this action. 

II. Summary of the Proposed Action, 
Public Comments, and the EPA’s 
Rationale for Final Action 

On August 10, 2022, Wyoming 
submitted a revision to its SIP to 
address regional haze for the second 
implementation period, in accordance 
with the requirements of the CAA’s 
regional haze program established by 

CAA sections 169A and 169B and 40 
CFR 51.308. 

On August 1, 2024, the EPA proposed 
to disapprove certain provisions of 
Wyoming’s 2022 SIP submission.2 
Specifically, we proposed to disapprove 
the portions of Wyoming’s 2022 SIP 
submission relating to 40 CFR 
51.308(f)(2): long-term strategy; 40 CFR 
51.308(f)(3): reasonable progress goals; 
and 40 CFR 51.308(i): Federal Land 
Manager (FLM) consultation. We also 
proposed to approve the portions of 
Wyoming’s 2022 SIP submission 
relating to 40 CFR 51.308(f)(1): 
calculations of baseline, current, and 
natural visibility conditions, progress to 
date, and the uniform rate of progress; 
40 CFR 51.308(f)(4): reasonably 
attributable visibility impairment; 40 
CFR 51.308(f)(5) and 40 CFR 51.308(g): 
progress report requirements; and 40 
CFR 51.308(f)(6): monitoring strategy 
and other implementation plan 
requirements. Consistent with section 
110(k)(3) of the CAA, the EPA may 
partially approve portions of a submittal 
if those elements meet all applicable 
requirements and may disapprove the 
remainder so long as the elements are 
fully separable. 

Our August 1, 2024 proposed rule 
provided background on the 
requirements of the CAA and RHR, a 
summary of Wyoming’s regional haze 
SIP submittals and related EPA actions, 
and the EPA’s rationale for its proposed 
action. That background and rationale 
will not be restated in full here, 
although we briefly summarize the 
reasons for our partial disapproval of 
Wyoming’s 2022 SIP submission in the 
paragraphs that follow. 

Our public comment period closed on 
September 3, 2024. During the public 
notice and comment period, we 
received more than 6,000 comments on 
our proposal. The full text of the 
comments received are included in the 
publicly posted docket associated with 
this action at https://
www.regulations.gov. Our RTC 
document, which is also included in the 
docket, provides full, detailed responses 
to all significant comments received and 
further explains the basis for our final 
action. 

In CAA section 169A(a)(1), Congress 
established the national goal of 
preventing any future and remedying 
any existing impairment of visibility in 
mandatory Class I Federal areas that 
results from manmade (anthropogenic) 
air pollution. The core component of a 
regional haze SIP submission for the 
second implementation period is a long- 
term strategy for making reasonable 

progress toward meeting that national 
goal. CAA section 169A(b)(2)(B), 40 CFR 
51.308(f)(2). A state’s long-term strategy 
must address regional haze in each 
Class I area within the state’s borders 
and each Class I area outside the state 
that may be affected by emissions 
originating from within the state. It 
‘‘must include the enforceable 
emissions limitations, compliance 
schedules, and other measures that are 
necessary to make reasonable progress, 
as determined pursuant to (f)(2)(i) 
through (iv).’’ 40 CFR 51.308(f)(2). The 
amount of progress that is ‘‘reasonable 
progress’’ is based on consideration of 
the four statutory factors in CAA section 
169A(g)(1)—the costs of compliance, the 
time necessary for compliance, the 
energy and non-air quality 
environmental impacts of compliance, 
and the remaining useful life of any 
potentially affected sources 3—in an 
evaluation of potential control measures 
for sources of visibility impairing 
pollutants, which is referred to as a 
‘‘four-factor’’ analysis. In developing its 
long-term strategy, the state must 
document the technical basis, including 
modeling, monitoring, cost, engineering, 
and emissions information, on which it 
is relying to determine the measures 
that are necessary to make reasonable 
progress. 40 CFR 51.308(f)(2)(iii). 
Wyoming did not include any emission 
control measures, new or existing, in its 
long-term strategy for the regional haze 
second implementation period. 

As explained in section 3.A. of the 
RTC document, the CAA authorizes the 
EPA to substantively review states’ SIP 
submissions for compliance with the 
statute and RHR to ensure progress 
towards the national visibility goal for 
Class I areas. Congress charged the EPA 
with exercising ‘‘federal oversight’’ over 
SIP submissions and ‘‘review[ing] all 
SIPs to ensure that the plans comply 
with the statute.’’ Oklahoma v. EPA, 723 
F.3d 1201, 1204 (10th Cir. 2013). The 
‘‘EPA is left with more than the 
ministerial task of routinely approving 
SIP submissions.’’ North Dakota v. EPA, 
730 F.3d 750, 761 (8th Cir. 2013). 
Instead, the Agency’s ‘‘review of a SIP 
extends not only to whether the state 
considered the necessary factors in its 
determination, but also to whether the 
determination is one that is reasonably 
moored to the CAA’s provisions’’ and is 
‘‘based on ‘reasoned analysis.’ ’’ Id. at 
761, 766 (citing Alaska Dep’t of Envt. 
Conservation v. EPA, 540 U.S. 461 
(2004)); see also Wyoming v. EPA, 78 
F.4th 1171, 1180–81 (10th Cir. 2023) 
(noting that ‘‘the Act provides for 
substantive and careful EPA review’’ of 
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4 89 FR at 63056–62; RTC document, sections 7, 
8, 14. 

5 Q/d values represent the ratio of an individual 
source’s annual emissions of visibility-impairing 
emission precursors (NOX, SO2, and PM10) in 
combined tons (‘‘Q’’) divided by the distance in 

kilometers (‘‘d’’) between the source and a Class I 
area. The larger the Q/d value, the greater the 
source’s expected effect on visibility impairment in 
that Class I area. 

6 Section 8.K. of the RTC document contains our 
full response to the comment we received on this 
issue. 

7 See 40 CFR 51.308(f)(2)(iii). 
8 89 FR at 63062–65; RTC document, sections 

3.C., 7, 8. 

SIP submissions and that ‘‘the EPA does 
not have to accept unreasonable 
analyses’’). For the reasons stated in the 
proposed rule, this document, and in 
the RTC document, the EPA determines 
that Wyoming’s 2022 SIP submission 
does not meet all of the requirements of 
the CAA and RHR. 

As detailed at length in our proposed 
rule and in the RTC document, we 
conclude that Wyoming’s long-term 
strategy does not meet the requirements 
of CAA section 169A(b)(2) and 40 CFR 
51.308(f)(2) on four independent 
grounds. First, Wyoming failed to 

consider the four statutory factors for 
the sources and associated units and 
pollutants listed in table 1, despite 
determining that these sources may 
contribute to visibility impairment at 
Class I areas. In some instances, 
Wyoming provided no justification for 
the lack of four-factor analysis. In 
others, Wyoming improperly relied on 
planned but unenforceable source 
retirements or on the presence of 
existing emission control measures at a 
source, without providing adequate 
technical documentation of the 

effectiveness of those existing controls 
or a sufficient indication that additional 
controls would not be cost-effective or 
reasonable. For the reasons detailed in 
our proposed rule and in the RTC 
document,4 the State’s reasoning does 
not justify its decision not to conduct 
four-factor analyses for these sources, as 
required under CAA section 169A(g)(1) 
and 40 CFR 51.308(f)(2). Therefore, we 
cannot conclude that Wyoming’s long- 
term strategy includes all the measures 
that are necessary to make reasonable 
progress. 

TABLE 1—SOURCES, UNITS, AND ASSOCIATED POLLUTANTS THAT MAY AFFECT VISIBILITY AT CLASS I AREAS WHERE NO 
FOUR-FACTOR ANALYSIS WAS PERFORMED 

Source Unit(s) Associated 
pollutant(s) 

Jim Bridger (PacifiCorp) .......................................................................................... 1, 2 ......................................................... NOX, SO2, PM. 
Jim Bridger (PacifiCorp) .......................................................................................... 3, 4 ......................................................... SO2, PM. 
Naughton (PacifiCorp) ............................................................................................. 1, 2 ......................................................... NOX, SO2, PM. 
Naughton (PacifiCorp) ............................................................................................. 3 ............................................................. NOX, PM. 
Dave Johnston (PacifiCorp) .................................................................................... 1, 2 ......................................................... NOX, SO2, PM. 
Dave Johnston (PacifiCorp) .................................................................................... 4 ............................................................. PM. 
Wyodak (PacifiCorp) ............................................................................................... 1 ............................................................. NOX, SO2, PM. 
Laramie River Station (Basin Electric) .................................................................... 1–3 ......................................................... PM. 
Laramie Portland Cement (Mountain Cement Company) ...................................... Kilns 1, 2 ................................................ SO2. 
Elk Basin Gas Plant (Contango Resources, Inc.) ................................................... Engines (9) and incinerator ................... PM. 
Elk Basin Gas Plant (Contango Resources, Inc.) ................................................... Engines (9) ............................................ SO2. 
Elk Basin Gas Plant (Contango Resources, Inc.) ................................................... Incinerator .............................................. NOX. 

Although we stated in our proposed 
rule that Wyoming failed to justify the 
lack of a four-factor analysis of NOX and 
PM emission control measures for Lost 
Cabin Gas Plant, we are not carrying 
that finding forward into our final rule. 
Based on our consideration of a 
comment we received and on our 
further review of Wyoming’s 2022 SIP 
submission, we conclude that because 
the State’s Q/d analysis 5 shows that the 
possible impact of the facility’s NOX 
and PM emissions on visibility at Class 
I areas is very small, Wyoming 
reasonably elected to conduct a four- 
factor analysis only for SO2 control 
measures for this facility, and not for 
NOX and PM control measures. 

Therefore, the lack of a four-factor 
analysis of NOX and PM emissions 
controls for Lost Cabin Gas Plant is not 
a reason for our disapproval of the 
State’s long-term strategy.6 

Second, Wyoming relied on 
unsupported rationales and failed to 
document the technical basis (including 
cost, engineering, and emissions 
information) 7 of its decision not to 
include any emission control measures 
in its long-term strategy for the sources 
listed in table 2. In evaluating the cost 
of potential control measures for some 
of these sources, Wyoming used 
unsubstantiated cost inputs, relied on 
unjustifiably low estimates of control 
technology efficiencies, and 
miscalculated the level of achievable 

emission reductions. These 
methodological errors undercut the 
technical support for Wyoming’s cost 
analyses and the State’s resulting 
determinations that control measures for 
these sources would not be cost- 
effective. In other instances, the State 
provided no reasoning, technical data, 
or cost information to support its 
conclusions. For the reasons detailed in 
our proposed rule and in the RTC 
document,8 these methodological errors 
and unsupported technical bases, 
considered collectively, prevent the 
EPA from determining that the State’s 
long-term strategy is adequate to make 
reasonable progress toward meeting the 
national visibility goal. 

TABLE 2—SOURCES, UNITS, AND ASSOCIATED POLLUTANTS WHERE THE STATE FAILED TO DOCUMENT THE TECHNICAL 
BASIS OF ITS DETERMINATIONS OF THE EMISSION REDUCTION MEASURES NECESSARY TO MAKE REASONABLE PROGRESS 

Source Unit(s) Associated 
pollutant(s) 

Dave Johnston (PacifiCorp) .................................................................................... 4 ............................................................. SO2. 
Laramie Portland Cement (Mountain Cement Company) ...................................... Kilns 1, 2 ................................................ NOX. 
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9 For the Cheyenne Fertilizer Facility, as with Elk 
Basin Gas Plant, Wyoming did not determine that 
the cost/ton values of the NOX and PM measures 
it evaluated were unreasonable. However, Wyoming 
concluded that the capital costs of installing PM 
controls (upgraded mist eliminators) on two cooling 
towers were not justified given what the State 
determined—without explanation—to be the 
‘‘minute’’ amount of PM reductions at stake. 
Wyoming 2022 SIP submission at 191. We do not 
find this justification to be sufficient in light of the 
mist eliminators’ cost-effectiveness values (i.e., cost 
per ton of emissions reduced), which align with the 
cost/ton values that were generally found to be 
reasonable during the first implementation period. 
See 89 FR at 63065 & n.158. Nor did Wyoming 
explain why the reduction in PM emissions that 
could be achieved by upgraded mist eliminators 
was not necessary to make reasonable progress. As 
we explained in the 2019 Guidance, capital costs 
considered in isolation may not provide complete 
information about the potential reasonableness of a 
control measure. 2019 Guidance at 39. Indeed, 
Wyoming itself conceded that ‘‘[b]ased on this four- 
factor analysis, this facility may warrant further 
analysis of emission controls to reach reasonable 
progress.’’ Wyoming 2022 SIP submission at 191. 

10 For Elk Basin Gas Plant, Wyoming did not 
explicitly determine, based on its four-factor 
analysis, that NOX controls are not necessary to 
make reasonable progress. Wyoming 2022 SIP 
submission at 172 (‘‘Considering the four factors 
above, as well as emission trends and permit 
conditions, this facility may warrant further 
analysis of emission controls to reach reasonable 
progress.’’). For NOX and PM controls at the 
Cheyenne Fertilizer Facility, Wyoming asserted that 
‘‘[o]verall, considering the four factors discussed 
above, the Division does not believe that additional 
emissions control technology on the Cooper 
Engines . . . or Cooling Towers is necessary to 
make reasonable progress at this time.’’ Wyoming 
2022 SIP submission at 191. However, aside from 
pointing to the capital costs of PM control 
measures, Wyoming did not explain how it reached 
that conclusion. 

11 Wyoming 2022 SIP submission at 171–72, 191. 
Wyoming also noted that the engines at the 
Cheyenne Fertilizer Facility are natural gas-fired. 
Id. at 191. However, Wyoming did not explain how 
combustion of natural gas mitigates the need for 
NOX emissions reductions measures or why low- 
emission combustion (the control technology for 

these engines that the State evaluated through four- 
factor analysis) is not necessary to make reasonable 
progress. As detailed in sections 7.B. and 8.A.ii. of 
the RTC document, combustion of natural gas does 
not itself render a source effectively controlled for 
NOX emissions. 

12 EPA, Responses to Comments on Protection of 
Visibility: Amendments to Requirements for State 
Plans; Proposed Rule, December 2016, at 186 
(available in the docket for this action). 

13 Wyoming 2022 SIP submission at 172, 191. 
14 Cf. NRDC v. EPA, 22 F.3d 1125, 1134 (D.C. Cir. 

1994) (noting that SIPs must ‘‘contain[ ] something 
more than a mere promise to take appropriate but 
unidentified measures in the future’’). In addition, 
because progress reports due in 2025 will not take 
the form of SIP revisions that must be approved or 
disapproved by the EPA, it is not clear how 
Wyoming could evaluate and potentially impose 
federally enforceable emission reduction measures 
at these sources through that process. See generally 
40 CFR 51.308(g). 

15 89 FR at 63065; RTC document, sections 5, 8.I., 
8.L. 

TABLE 2—SOURCES, UNITS, AND ASSOCIATED POLLUTANTS WHERE THE STATE FAILED TO DOCUMENT THE TECHNICAL 
BASIS OF ITS DETERMINATIONS OF THE EMISSION REDUCTION MEASURES NECESSARY TO MAKE REASONABLE 
PROGRESS—Continued 

Source Unit(s) Associated 
pollutant(s) 

Green River Works (TATA Chemicals) ................................................................... Calciner 1, Calciner 2 ............................ NOX, PM. 
Elk Basin Gas Plant (Contango Resources, Inc.) ................................................... Engines (9) ............................................ NOX. 
Elk Basin Gas Plant (Contango Resources, Inc.) ................................................... Incinerator .............................................. SO2. 
Lost Cabin Gas Plant (Burlington Resources) ........................................................ Trains 2, 3 ............................................. SO2. 

Third, Wyoming unreasonably 
rejected emission control measures for 
Elk Basin Gas Plant and Cheyenne 
Fertilizer Facility (listed in table 3). 
Wyoming made no determination that 
these control measures were not cost- 
effective (based on the cost per ton of 
emissions reduced); 9 nor did it explain 
why these measures were otherwise 
unwarranted under the four statutory 
factors.10 The cost-effectiveness values 
of these control measures are below the 
level that the EPA and the states 
generally found to be reasonable in the 
first implementation period, even 
without adjusting for inflation. Instead 
of justifying its rejection of these control 
measures based on the four statutory 
factors, Wyoming cited declining 
emission trends, its belief that these 
sources will not increase their emissions 
during the second implementation 

period, and the presence of existing 
control technologies at the facilities 
(which the State notably did not 
determine to be effective for purposes of 
making reasonable progress).11 As we 
explained in the context of the 2017 
Regional Haze Rule revisions, ‘‘a state 
that elects to consider an additional 
factor . . . must consider it in a 
reasonable way that does not undermine 
or nullify the role of the four statutory 
factors in determining what controls are 
necessary to make reasonable 
progress.’’ 12 Wyoming improperly 
relied on these other considerations to 
reject controls that its four-factor 
analyses showed to be cost-effective and 
otherwise reasonable. 

Within its 2022 SIP submission, 
Wyoming conceded that based on the 
four-factor analyses it conducted for Elk 
Basin Gas Plant and Cheyenne Fertilizer 
Facility, these sources may warrant 

further analysis of the measures 
necessary to make reasonable 
progress.13 Wyoming stated it would 
submit more detailed analyses in the 
context of its regional haze second 
implementation progress report due in 
2025. However, nothing in the CAA or 
RHR allows states to avoid their 
obligation to determine the measures 
necessary to make reasonable progress 
through consideration of the four 
statutory factors by delaying decision- 
making to a future date.14 For these 
reasons, and as further detailed in our 
proposed rule and in the RTC 
document,15 we find that Wyoming’s 
long-term strategy does not include the 
measures necessary to make reasonable 
progress because Wyoming 
unreasonably rejected control measures 
for Elk Basin Gas Plant and Cheyenne 
Fertilizer Facility. 

TABLE 3—SOURCES, UNITS, AND ASSOCIATED POLLUTANTS AND EMISSION CONTROL TECHNOLOGY WHERE THE STATE 
UNREASONABLY REJECTED EMISSION REDUCTION MEASURES 

Source Unit(s) Associated 
pollutant(s) 

Emission control 
technology 

Elk Basin Gas Plant (Contango Resources, Inc.) .... Engines (9) .............................................. NOX Low emission combustion. 
Cheyenne Fertilizer Facility (Dyno Nobel, Inc.) ........ ENG004, ENG005 (engines) .................. NOX Low emission combustion. 
Cheyenne Fertilizer Facility (Dyno Nobel, Inc.) ........ CTW001, CTW003 (cooling towers) ....... PM Upgraded Mist Eliminators. 

VerDate Sep<11>2014 16:22 Nov 29, 2024 Jkt 265001 PO 00000 Frm 00046 Fmt 4700 Sfmt 4700 E:\FR\FM\02DER1.SGM 02DER1dd
ru

m
he

lle
r 

on
 D

S
K

12
0R

N
23

P
R

O
D

 w
ith

 R
U

LE
S

1

Appellate Case: 25-9514     Document: 1-1     Date Filed: 01/31/2025     Page: 8 



95125 Federal Register / Vol. 89, No. 231 / Monday, December 2, 2024 / Rules and Regulations 

16 89 FR at 63065–67; RTC document, sections 
3.B., 3.G., 4, and 9. 

17 Wyoming 2022 SIP submission, Chapter 13: 
Decisions on What Control Measures are Necessary 
to Make Reasonable Progress. 

18 89 FR at 63067–68; RTC document, sections 
3.B., 10 (reasonable progress goals). 89 FR at 63069– 
70; RTC document, sections 3.E., 11 (FLM 
consultation). 

Fourth, as explained in our proposed 
rule and in the RTC document,16 the 
overarching justifications that Wyoming 
provided for not including any emission 
control measures in its long-term 
strategy are either not adequately 
supported or lack foundation in the 
CAA and RHR. Following its evaluation 
and rejection of emission control 
measures for individual sources, 
Wyoming explained its overall 
reasoning for not including any 
measures in its long-term strategy to 
make reasonable progress for the 
regional haze second implementation 
period.17 The State asserted that such 
measures could impose economic 
hardships on sources, negatively affect 
rural communities, force energy 
producers out of the market, harm 
ratepayers, and cause grid instability. 
However, the State’s reliance on these 
purported economic impacts does not 
reflect reasoned analysis because 
Wyoming provided no analyses, data, or 
other evidence to support its 
generalized and unsubstantiated 
assertions. Similarly, Wyoming 
provided no support for its declaration 
that requiring additional controls would 
not lead to visibility improvements at 
Class I areas. Finally, Wyoming pointed 
to contributions to visibility impairment 
from sources outside its control; past 
and projected emission reductions 
resulting from other regulatory 
programs; and that the State’s Class I 
areas are below the adjusted uniform 
rate of progress (a tracking metric to 
help states assess the amount of 
progress they are making towards the 
national visibility goal over time in each 
Class I area). As further explained in our 
proposed rule and in the RTC 
document, Wyoming’s consideration of 
those factors was not reasonably moored 
to the statute and regulations. 

In addition to disapproving the State’s 
long-term strategy, we are disapproving 
Wyoming’s reasonable progress goals 
under 40 CFR 51.308(f)(3) and its 
consultation with Federal Land 
Managers under 40 CFR 51.308(i). As 
detailed in our proposed rule and in the 
RTC document,18 compliance with 
these requirements is dependent on 
compliance with the long-term strategy 
provisions in 40 CFR 51.308(f)(2). 

III. Final Action 

For the reasons stated in the proposed 
rule, in the RTC document, and in this 
document, we are partially approving 
and partially disapproving Wyoming’s 
2022 SIP submission. 

We are disapproving the following 
components of Wyoming’s 2022 SIP 
submission relating to CAA section 
169A: 

• Long-term strategy (40 CFR 
51.308(f)(2)); 

• Reasonable progress goals (40 CFR 
51.308(f)(3)); and 

• FLM consultation (40 CFR 
51.308(i)). 

We are approving the following 
components of Wyoming’s 2022 SIP 
submission relating to CAA section 
169A: 

• Calculations of baseline, current, 
and natural visibility conditions, 
progress to date, and uniform rate of 
progress (40 CFR 51.308(f)(1)); 

• Reasonably attributable visibility 
impairment (40 CFR 51.308(f)(4)); 

• Progress report requirements (40 
CFR 51.308(f)(5) and 40 CFR 51.308(g)); 
and 

• Monitoring strategy and other 
implementation plan requirements (40 
CFR 51.308(f)(6)). 

IV. Statutory and Executive Order 
Reviews 

Under the CAA, the Administrator is 
required to approve a SIP submission 
that complies with the provisions of the 
CAA and applicable Federal regulations. 
42 U.S.C. 7410(k); 40 CFR 52.02(a). 
Thus, in reviewing SIP submissions, 
EPA’s role is to approve state choices, 
provided that they meet the criteria of 
the CAA. Accordingly, this action 
partially approves and partially 
disapproves state law as meeting 
Federal requirements and does not 
impose additional requirements beyond 
those imposed by state law. For that 
reason, this action: 

• Is not a significant regulatory action 
subject to review by the Office of 
Management and Budget under 
Executive Orders 12866 (58 FR 51735, 
October 4, 1993) and 14094 (88 FR 
21879, April 11, 2023); 

• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 

• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 

• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 

in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 

• Does not have federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 

• Is not subject to Executive Order 
13045 (62 FR 19885, April 23, 1997) 
because it approves a state program; 

• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); and 

• Is not subject to requirements of 
section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the CAA. 

In addition, the SIP is not approved 
to apply on any Indian reservation land 
or in any other area where EPA or an 
Indian Tribe has demonstrated that a 
Tribe has jurisdiction. In those areas of 
Indian country, the rule does not have 
Tribal implications and will not impose 
substantial direct costs on Tribal 
governments or preempt Tribal law as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). 

Executive Order 12898 (Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations, 59 FR 7629, 
Feb. 16, 1994) directs Federal agencies 
to identify and address 
‘‘disproportionately high and adverse 
human health or environmental effects’’ 
of their actions on communities with 
environmental justice (EJ) concerns to 
the greatest extent practicable and 
permitted by law. Executive Order 
14096 (Revitalizing Our Nation’s 
Commitment to Environmental Justice 
for All, 88 FR 25251, April 26, 2023) 
builds on and supplements E.O. 12898 
and defines EJ as, among other things, 
the just treatment and meaningful 
involvement of all people, regardless of 
income, race, color, national origin, or 
Tribal affiliation, or disability in agency 
decision-making and other Federal 
activities that affect human health and 
the environment. 

The State did not evaluate EJ 
considerations as part of its SIP 
submittal; the CAA and applicable 
implementing regulations neither 
prohibit nor require such an evaluation. 
EPA performed an EJ analysis, as is 
described in the proposed action 89 FR 
63030 (August 1, 2024) in the section 
titled, ‘‘Environmental Justice.’’ The 
analysis was done for the purpose of 
providing additional context and 
information about this rulemaking to the 
public, not as a basis of the action. In 
addition, there is no information in the 
record upon which this decision is 
based inconsistent with the stated goal 
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1 The EPA uses the terms ‘‘implementation 
period’’ and ‘‘planning period’’ interchangeably. 

2 See 40 CFR part 81, subpart D. 

of E.O. 12898/14096 of achieving EJ for 
communities with EJ concerns. 

This action is subject to the 
Congressional Review Act, and EPA will 
submit a rule report to each House of 
the Congress and to the Comptroller 
General of the United States. This action 
is not a ‘‘major rule’’ as defined by 5 
U.S.C. 804(2). 

Under section 307(b)(1) of the CAA, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by January 31, 2025. Filing a 
petition for reconsideration by the 
Administrator of this final rule does not 
affect the finality of this action for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 

shall not postpone the effectiveness of 
such rule or action. This action may not 
be challenged later in proceedings to 
enforce its requirements (see section 
307(b)(2)). 

List of Subjects in 40 CFR Part 52 
Environmental protection, Air 

pollution control, Carbon monoxide, 
Greenhouse gases, Incorporation by 
reference, Intergovernmental relations, 
Lead, Nitrogen dioxide, Ozone, 
Particulate matter, Reporting and 
recordkeeping requirements, Sulfur 
oxides, Volatile organic compounds. 

Dated: November 22, 2024. 
KC Becker, 
Regional Administrator, Region 8. 

For the reasons stated in the 
preamble, the Environmental Protection 

Agency is amending 40 CFR part 52 as 
follows: 

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS 

■ 1. The authority citation for part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401 et seq. 

Subpart ZZ—Wyoming 

■ 2. In § 52.2620, the table in paragraph 
(e) is amended by adding and entry for 
‘‘(36) XXXVI’’ at the end of the table to 
read as follows: 

§ 52.2620 Identification of plan. 

* * * * * 
(e) * * * 

Rule No. Rule title 
State 

effective 
date 

EPA 
effective 

date 

Final rule 
citation/date Comments 

* * * * * * * 
(36) XXXVI .............. Wyoming State Im-

plementation 
Plan, Second 
Planning Period.

2022 1/2/2025 [insert Federal Reg-
ister citation], 12/ 
2/2024.

Excluding the following: Chapters 3.4, 7, 
8, 10, 11, 12, 13, 14, 15, and appen-
dix C–E, G–M. EPA disapproved the 
portions of Wyoming’s 2022 SIP sub-
mission relating to CAA section 169A 
and 40 CFR 51.308(f)(2): long-term 
strategy; 40 CFR 51.308(f)(3): reason-
able progress goals; and 40 CFR 
51.308(i): FLM consultation. 

[FR Doc. 2024–27942 Filed 11–29–24; 8:45 am] 

BILLING CODE 6560–50–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R08–OAR–2023–0495; FRL–12052– 
02–R8] 

Air Plan Partial Approval and Partial 
Disapproval; North Dakota; Regional 
Haze State Implementation Plan for the 
Second Implementation Period 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 

SUMMARY: The Environmental Protection 
Agency (EPA) is partially approving and 
partially disapproving a regional haze 
state implementation plan (SIP) revision 
submitted by the State of North Dakota 
on August 11, 2022 (North Dakota’s 
2022 SIP submission) to address 
applicable requirements under the 
Clean Air Act (CAA) and the EPA’s 
Regional Haze Rule (RHR) for the 
regional haze program’s second 

implementation period. The EPA is 
taking this action pursuant to the CAA. 

DATES: This rule is effective January 2, 
2025. 

ADDRESSES: The EPA has established a 
docket for this action under Docket ID 
No. EPA–R08–OAR–2023–0495. All 
documents in the docket are listed on 
the https://www.regulations.gov 
website. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available through https://
www.regulations.gov, or please contact 
the person identified in the FOR FURTHER 
INFORMATION CONTACT section for 
additional availability information. 

FOR FURTHER INFORMATION CONTACT: Joe 
Stein, Air and Radiation Division, EPA, 
Region 8, Mailcode 8ARD–IO, 1595 
Wynkoop Street, Denver, Colorado 
80202–1129, telephone number: (303) 
312–7078, email address: stein.joseph@
epa.gov. 

SUPPLEMENTARY INFORMATION: 
Throughout this document ‘‘we,’’ ‘‘us,’’ 
and ‘‘our’’ means the EPA. 

Table of Contents 

I. What is being addressed in this document? 
II. Summary of the Proposed Action, Public 

Comments, and the EPA’s Reasons for 
Final Action 

III. Final Action 
IV. Statutory and Executive Order Reviews 

I. What is being addressed in this 
document? 

The EPA is partially approving and 
partially disapproving North Dakota’s 
regional haze plan for the second 
planning period.1 As required by 
section 169A of the CAA, the RHR calls 
for State and Federal agencies to work 
together to improve visibility in 156 
national parks and wilderness areas, 
known as mandatory Class I Federal 
areas.2 The rule requires the States, in 
coordination with the EPA, the National 
Park Service, the Fish and Wildlife 
Service, the Forest Service, and other 
interested parties, to develop and 
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Department of Environmental Quality 

Mark Gordon, Governor 

January 29, 2025 

US EPA, Region 8 
Attn: Mark Smith 

To protect, conserve and enhance the quality of Wyoming's 
environment for the benefit of current and future generations. 

Acting EPA Region 8 Administrator 
1595 Wynkoop Street 
Denver, CO 80202 

RE: EPA's Partial Disapproval of Wyoming's Regional Haze Plan for the Second 
Implementation Period. 89 Fed. Reg. 95121. 

Dear Mr. Smith, 

Todd Parfitt, Director 

Wyoming requests that the EPA reconsider its unlawful Partial Disapproval of Wyoming's 

Regional Haze Plan for the Second Implementation Period. 89 Fed. Reg. 95121 (Dec. 12, 2024) 

(Final Rule). The Final Rule disapproves significant portions of Wyoming's Regional Haze Round 

2 State Implementation Plan revision based on reasoning containing significant legal and policy 

issues. Reconsideration is warranted here because if the Administrator determines that their own 

action of disapproving a plan revision was in error, they can revise such an action without requiring 

a further submission from the State. 42 U.S.C. § 7410(k)(6). Thus, EPA should reconsider its 

erroneous decision, taking into consideration the below concerns along with objections raised to 

EPA in previous comments. 

BACKGROUND 

The Regional Haze program aims to restore visibility in national parks and wilderness areas 

to natural conditions. See 42 U.S.C. § 7491(a). The program does not directly focus on public 

health, welfare, and emission reductions but rather on remedying the visibility impairment created 

by manmade air pollution. Id. Congress did not establish a timeframe for the visibility goal when 

it created the Regional Haze program; however, the EPA created regulations requiring states to 

determine the necessary uniform rate to attain natural visibility conditions by 2064. 40 C.F.R. § 

51.308(f)(l)(vi)(A). The EPA determined that states would need to complete a regional haze 

program SIP by December 17, 2007 (Round 1 ). 40 C.F .R. § 51.308(b ). Additionally, regional haze 

implementation plan revisions would need to be submitted on July 31, 2021 (Round 2), July 31, 

2028 (Round 3), and every ten years after. 40 C.F.R. § 51.308(f). Wyoming, like many other states, 

200 West 17th Street • Cheyenne, WY 82002 • http://deq.wyoming.gov • Fax (307) 635-1784 
ADMIN/OUTREACH ABANDONED MINES AIR QUALITY INDUSTRIAL SITING LAND QUALITY SOLID & HAZ. WASTE WATER QUALITY 

(307) 777-7937 (307) 777-6145 (307) 777-7391 (307) 777-7369 (307) 777-7756 (307) 777-7752 (307) 777-7781 
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has spent many years in litigation over parts of its original State Implementation Plan (SIP) 

submission, and as of the time of Wyoming's SIP revision submission, litigation over the original 

SIP had not yet been completed. 

REASONS FOR RECONSIDERATION 

The State has identified serious legal and policy concerns and strongly recommends that 

the EPA revisits its decision to partially disapprove Wyoming's plan revision. First, EPA Region 

8's section-level disapproval approach is antithetical to efficient cooperative federalism and was 

arbitrarily chosen. Second, the Federal Land Manager (FLM) Consultation disapproval is 

impractical and creates a concerning precedent. Third, the approach to diminish visibility's role in 

reasonable progress determinations goes against the statute's purpose, ignores the sentence's 

context in which the term "reasonable progress" appears, and creates absurd results. Fourth, the 

practice to disapprove SIPs based on the guidance and regulatory preambles is untenable. Fifth, 

EPA Region 8's failure to decide on controls for Round 1 before determining controls for Round 

2 creates confusion and uncertainty around SIPs. 

The EPA improperly disapproved entire sections of Wyoming's Round 2 SIP rather than 

disapproving on a source by source or unit by unit basis. 89 Fed. Reg. at 95122. This large-scale 

disapproval undermines the statutory intent to allow Wyoming and other states to make policy 

determinations about the means to achieve natural visibility conditions. 42 U.S.C. § 7401(a)(3). 

Additionally, the Region's decision to use this section-wide disapproval approach in the Regional 

Haze Plan program creates detrimental precedent. Lastly, the approach is inefficient as EPA 

Region 8 recognizes there are aspects of the long-term strategy section that it agrees with but will 

nonetheless disapprove just because it incorrectly has determined that other parts of the section are 

inadequate. 

In disapproving the entire long term strategy section, the EPA has eviscerated Wyoming's 

role and disregarded the principle of cooperative federalism. The EPA's self-serving approach 

allows it to identify minor errors to open the door to stand in the State's shoes. Therefore, the EPA, 

or another party, by identifying a single issue can make the rest of the State's analysis and 

determinations inconsequential. This approach is arbitrary and contrary to the statutory intent of 

allowing the states the primary authority in determining emission limitations within their borders. 
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Union Elec. Co. v. EPA, 427 U.S. 246,269 (1976); see also 42 U.S.C. § 7607(d)(9)(A), (C) ("[EPA 

actions cannot be] arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law[.]") 

EPA Region 8's new approach also differs from its prior practice in the Regional Haze 

program. In Round 1, the Region had both proposed and finalized approval or disapproval based 

on specific reasonable progress determinations. See, e.g., 77 Fed. Reg. 33022, 33041 (June 4, 

2012); 79 Fed. Reg. 5032, 5048 (Jan. 30, 2014). When Wyoming raised this concern, the Region 

responded that the Best Available Retrofit Technology (BART) analyses were unit-specific, thus 

EPA Region 8 treated reasonable progress similarly. Response to Comments (RTC) at 50. Here, 

the Region is either implicitly admitting that reasonable progress is not unit-specific-or it must 

acknowledge the same logic in Round 1 would apply here and unit-by-unit level determinations 

are appropriate. The EPA must provide a reasonable explanation for EPA' s new approach to 

regional haze program determinations. See FCC v. Fox Television Stations, Inc., 556 U.S. 502, 

515 (2009) (agencies "may not ... depart from a prior policy sub silentio or simply disregard rules 

that are still on the books" and "must show that there are good reasons for the new policy."); see 

also id. at 515-16 (When a prior policy has created "serious reliance interests that must be taken 

into account. It would be arbitrary and capricious to ignore such matters. In such cases it is not that 

further justification is demanded by the mere fact of policy change; but that a reasoned explanation 

is needed for disregarding facts and circumstances that underlay or were engendered by the prior 

policy."). And even if the EPA found such a reason to rely on, it would still be a bad policy 

decision to change how determinations are made within the program's SIP revisions as the current 

structure of the SIP is built around reasonable progress determinations on a unit-by-unit basis. 

Within the regional haze program, EPA's new section-wide disapproval approach creates 

precedent that is detrimental not only to states attempting to receive approval for their SIPs but 

also for the EPA when attempting to defend its own Federal Implementation Plans (FIPs). As 

discussed above, the current section-level approach allows for the absurd result where a small error 

for one unit causes the entire section - every source selected, every unit determination, every 

analysis - to be disregarded. This approach creates issues for the EPA when it promulgates a FIP 

as it would have to reasonably explain why FIPs are different from SIPs for the FIP determinations 
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to move forward in part where it refused to do so on its SIP determinations. If the EPA fails to 

course-correct, both states and the EPA will find creating approvable SIP/FIP revisions an 

extremely daunting challenge because any error will nullify significant amounts of determinations 

and analysis that are not directly related to the error unless EPA is able to reasonably explain why 

FIPs should be accorded special treatment. 

The EPA should also consider that a unit-level analysis and approval and/or disapproval 

on a section-level creates an incongruity. The EPA has asked for a unit-by-unit analysis in its 

guidance for the four-factor analysis and states like Wyoming provided a detailed and specific 

analysis for all units that reasonably needed to be analyzed under the rules. However, while the 

EPA did review the individual units' analyses-or at least a portion of them-the EPA chose to 

make final decisions on all of them collectively despite the analyses not directly impacting one 

another. Exacerbating this problem is the EPA's rejection of visibility as a consideration, which 

would be a connecting thread that might tie the varying units and analyses together as the controls 

must be necessary to meet the national goal. RTC at 41. Ultimately, the EPA should realize that if 

the units are minimally connected and have each been thoroughly analyzed, the disapproval of a 

number of those analyses and proper determinations for a few errors is arbitrary where the items 

are clearly severable from one another. 

The EPA's approach regarding the disapproval of FLM Consultations is arbitrary and sets 

a precedent which leads to undesirable results. Under the current approach to regional haze 

determinations, if EPA believes there are a few or even a singular error within the long-term 

strategy, EPA overturns the entire section. Due to the EPA's position that the FLM Consultation 

requirement is predicated upon a proper long-term strategy plan, the EPA's position leads to the 

FLM consultation requirement only being fulfilled when the FLMs have looked at a long-term 

strategy without any EPA-perceived errors. Instead, where the EPA decides that Wyoming took 

all appropriate steps for the FLM Consultation, it should recognize that the requirement has been 

fulfilled. 

As the regional haze program's purpose is improving visibility, the EPA should recognize 

that making reasonable progress towards the statute's goal requires the consideration of visibility. 

42 U.S.C. § 7491(a)(l). The EPA claims that despite the statute's sole purpose, Congress directed 
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states to determine the measures necessary for reasonable progress without accounting for 

visibility. RTC at 39. The EPA points to the four-factor analysis for determining reasonable 

progress to support its position. See 42 U.S.C. § 749l(g)(l) ("in determining reasonable progress 

there shall be taken into consideration the costs of compliance, the time necessary for compliance, 

and the energy and nonair quality environmental impacts of compliance, and the remaining useful 

life of any existing source subject to such requirements[.]"). However, EPA is solely looking at 

the definition of reasonable progress, but the term put in context says "and other measures as may 

be necessary to make reasonable progress toward meeting the national goal[.]" 42 U.S.C. § 

7491(6)(2). And although the EPA claims it recognizes that visibility can play a role in a state's 

regional haze visibility assessment, it offers no methods in which visibility should be considered 

for reasonable progress and it claims that the metrics used by Wyoming are not appropriate. RTC 

at 40-41. 

For instance, the EPA states that the uniform rate of progress (URP) is not a viable metric 

since it does not appear in statute and is not clearly established by the statutory language. RTC at 

41. This logic is untenable as significant amounts of the guidance, for instance the EPA's 

application of the four-factor analysis on a unit-by-unit basis, does not appear in the statute either. 

See generally, 42 U.S.C. § 7491. In fact, the four-factor unit analysis that the EPA claims is 

required does not even appear in regulation, unlike the URP. See 40 C.F.R. § 51.308. The EPA 

stated that visibility does not nullify the role of the four statutory factors and states cannot consider 

visibility in a way to override them; however, in practice the EPA had not let states consider 

visibility for reasonable progress goals. RTC at 43. 

The State asks the EPA to recognize that while the definition of reasonable progress states 

that the four factors shall be taken into consideration (42 U.S.C. § 7491(g)(l)), the term is utilized 

in the statute for achieving the national goal. 42 U.S.C. § 7491. Reasonable progress is therefore 

framed within the context of improving visibility toward natural conditions. When determining 

whether the state and its strategy are making reasonable progress, EPA should consider it within 

the context of visibility - i.e., if a state is making reasonable progress toward the national goal, 

then no measures would be necessary. 42 U.S.C. § 7491(6)(2). If the EPA removes visibility from 

consideration and ignores viable metrics like the URP, the results could be absurd and circular. 
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For instance, without accounting for visibility, a state could select controls based on the four 

factors that worsens visibility, which would be contrary to the statute's goal to prevent the 

degradation of visibility. Adding to the absurdity, the only safe-guard for this is the "robust 

demonstration" requirement if a state's reasonable progress goal is slower than the URP (which 

EPA claims is an unviable metric). See 40 C.F.R. § 51.308(f)(3)(ii)(A). 

When the EPA tosses visibility to the wayside, there is nothing that can appropriately frame 

what it reasonable. The four factors are aimless without considering visibility. For example, 

without knowing the measure's impact on visibility, the State cannot conclude whether the length 

of time it takes to complete such a measure is reasonable. Wyoming strongly urges the EPA to 

recognize that the consideration of visibility in the four factor analyses is crucial to follow the 

statutory goal and that metrics like the URP are a reasonable method in which the State can 

measure and adequately look at the visibility. 

The EPA should also consider that its guidance is not mandatory and does not allow the 

EPA to disapprove of a state's plan revision that follows the statutory and regulatory requirements. 

Wyoming v. EPA, 78 F.4th 1171, 1180 (10th Cir. 2023). The EPA should recognize that while its 

guidelines may be helpful, they cannot be determinative when reviewing SIPs. Wyoming, at 1180 

("The problem[] is grounded in a strict application of the nonbinding guidelines.") Therefore, the 

EPA should turn to the statutory and regulatory language when making determinations. 

Here, the EPA strictly followed its guidance on how the four-factor analysis must be 

completed-it required that the analysis be completed on a unit-level and acted like there are no 

other ways to consider the four factors. RTC at 69-73. The statute states that a State's SIP shall 

consider the four factors when determining reasonable progress towards the national goal. 42 

U.S.C. § 7491(b)(2). Nowhere does the statute require that reasonable progress towards the 

national goal be determined at a unit-level. Under the regulations, states should "consider 

evaluating major and minor stationary sources or groups of sources, mobile sources, and area 

sources." 40 C.F .R. § 5 l .308(f)(2)(i). This language does not presuppose that every individual unit 

must be analyzed for the sources selected, as it does not even purport to require the State to evaluate 

each individual source but only groups of sources. Therefore, the guidance on how to conduct the 

four factor analyses and complete the long-term strategy are not aligned with the statutory and 
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regulatory language where it required unit-level analysis. See 42 U.S.C. § 7491(b)(2); See also 40 

C.F.R. § 51.308(f)(2)(i); See also RTC at 69-73. 

The EPA cannot utilize non-binding guidance as a final measuring stick for Wyoming's 

determinations. Wyoming, at 1180. While Wyoming followed much of the guidance, the EPA 

cannot fault Wyoming for not perfectly aligning with the guidance as long as Wyoming adequately 

met its statutory and regulatory duty. Id. For instance, Wyoming looked at the four factors on the 

individual unit levels and at a state wide level. The first was used for its determinations on the unit­

by-unit basis and the second was used to confirm those determinations. Here, the EPA should not 

negate all of Wyoming's long-term strategy because it chose to do additional analysis that 

confirmed the adequacy of its four-factor determinations. Thus, contrary to the EPA's claims, 

Wyoming did not use the URP as a safe harbor. See, e.g., 89 Fed. Reg. 63030, 63039 (Aug. 1, 

2024 ). The EPA also misstates that the "requirement" that states cannot use the URP as a safe 

harbor is in the regulations, when it is only mentioned in the non-binding preamble. See id. The 

EPA's unit-level approach is a product of non-mandatory guidance. As Wyoming demonstrated 

that it analyzed sources or groups of sources and considered the four factors in light of potential 

visibility improvements, Wyoming's SIP should be deemed to have met the regulatory and 

statutory requirements. 

Wyoming hopes the EPA recognizes the challenges and the future implications resulting 

from a sequential program like regional haze. The nature of this program requires the future SIP 

revisions to update the SIP due to new information; however, when a piece of the original SIP is 

still undecided, it is impossible to update. EPA Region 8 elected to leave a part of the original SIP 

undecided. It was EPA Region 8 that determined that it should take action on Wyoming's second 

planning period SIP without finalizing action on Wyoming's first Planning period SIP. Wyoming 

requests EPA Region 8 respectfully consider the State's concerns regarding how EPA moves 

forward with Round 2 determinations for units that still have pending Round 1 determinations. 

Lastly, the fact that the EPA appears to acknowledge that an individual unit was a discrete 

component supports that EPA Region 8' s wholesale disapproval is unreasonable where the units 

can evidently be disapproved of individually, allowing the State to retain its authority over the 

aspects both parties agree are reasonable. 
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In conclusion, the State of Wyoming requests that the EPA release a new proposed rule 

revising its unlawful partial disapproval. It is unfortunate that EPA's actions have failed to 

recognize the State's unique role to determine pollution controls at the source. The Final Rule 

reflects the Biden administration's extreme indifference to cooperative federalism. Please contact 

Nancy Vehr if you have any questions: nancy.vehrl @wyo.gov or 307-777-3746. 

Sincerely, 

Todd Parfitt 
Director 
Wyoming Department of Environmental Quality 

cc: Nancy Vehr, WDEQ Air Quality Division Administrator 
Adriene Sandoval, Director Air and Radiation Division EPA Region 8 
Nolan Rap, Wyoming Governor's Office 
James Payne, EPA Acting Administrator 
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UNITED STATES COURT OF APPEALS FOR THE TENTH CIRCUIT 
Byron White United States Courthouse 

1823 Stout Street 
Denver, Colorado 80257 

(303) 844-3157 
Clerk@ca10.uscourts.gov  

Christopher M. Wolpert 
Clerk of Court  

Jane K. Castro 
Chief Deputy Clerk  

January 31, 2025 
 
 
D. David DeWald 
Bridget L. Hill 
Shannon Leininger 
Office of the Attorney General for the State of Wyoming  
Water & Natural Resources Division 
109 State Capitol 
Cheyenne, WY 82002 

RE:  25-9514, State of Wyoming v. EPA, et al  
Dist/Ag docket: EPA-R08-OAR-2023-0489 

 
Dear Counsel:  

Your petition for review has been docketed, and the case number is above. Within 14 
days from the date of this letter, Petitioner's counsel must electronically file: 

• An entry of appearance and certificate of interested parties per 10th Cir. R. 
46.1(A) and (D).  

• A docketing statement per 10th Cir. R. 3.4.  

In addition, any counselled entities that are required to file a Federal Rule of Appellate 
Procedure 26.1 disclosure statement must do so within 14 days of the date of this letter. 
All parties must refer to Federal Rule of Appellate Procedure 26.1 and Tenth Circuit Rule 
26.1 for applicable disclosure requirements. All parties required to file a disclosure 
statement must do so even if there is nothing to disclose. Rule 26.1 disclosure statements 
must be promptly updated as necessary. See 10th Cir. R. 26.1(A). 

Also within 14 days, Respondent’s counsel must electronically file an entry of 
appearance and certificate of interested parties. Attorneys that do not enter an 
appearance within the specified time frame will be removed from the service list. 

Within 40 days from the date of service of the petition for review, the respondent agency 
shall file the record or a certified list. See Fed. R. App. P. 17. If a certified list is filed, the 
entire record, or the parts the parties may designate, must be filed on or before the 
deadline set for filing the respondent's brief. See10th Cir. R. 17.1. 
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We have served the petition for review on the respondent agency via electronic notice 
using the court's ECF system. Petitioner must serve a copy of the petition for review on 
all parties, other than the respondent(s), who participated in the proceedings before the 
agency. See Fed. R. App. P. 15(c). 

The Federal Rules of Appellate Procedure, the Tenth Circuit Rules, and forms for the 
aforementioned filings are on the court’s website. The Clerk’s Office has also created a 
set of quick reference guides and checklists that highlight procedural requirements for 
appeals filed in this court. 

Please contact this office if you have questions. 

  Sincerely, 

 
Christopher M. Wolpert 
Clerk of Court  

 
 
cc: 
  

Correspondence Control Unit 
James R. McHenry III 
Lee Zeldin 

  
 
CMW/sds 
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